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‘ "Cohen, Jeff" _
<Jeff.cohen@h To Marilyn Kuray/DC/USEPA/US@EPA
g.doe.gov>
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----- Original Message----- :
From: Meheen, Steven R [mai]to:Steven.R.Meheen(d}BHPBil)iton.com}

Sent: Monday, May 24, 2004 2:26 PM
To: Middleton, Bob; Cohen, Jeff
Cc: Billiot, Stephen S; Umenhofer, Tom @ Entrix

Subject: EPA

Bob / Jeff,

Thank you for taking my call and your interest in this matter.

The issue with the EPA is that after review of our PSD applications for the
Cabrillo Port LNG Terminal and their determination of completeness of those
applications, the EPA has come back with a complete 'about-face’ on the subject.
You will see from the attachments that the J anuary 30th 2004 letter from EPA
detailed our applications as conplete, stating that processing and a preliminary
determination, which will include an Ambient Air Quality Impact Report
(AAQIR) and draft permit, will be developed; which has not begun or occurred;
in fact quite to the contrary you will note that in the EPA's letter of April 5th
2004 they basically reject the PSD protocol permit applications in favor of an
NSR protocol; in that same letter you will note that EPA's Region IX office has
also taken the leap that Congress had intended that the Quter Continental Shelf
Lands Act (OCSLA) and the Deepwater Ports Act system of regulation to be the
same; this is a premise that case law supports rejection of.



same; this is a premise that case law supports rejection of.

The Deepwater Ports Act allows for the applicability of adjacent coastal State
laws, in the absence of Federal Laws, we note that the Act is specific regarding
air/water quality with the requisite Federal Laws referenced.

<<completeness ltr 30 Jan 2004.pdf>> <<ltr April 2004 re additional
requirements.pdf>>

Best Regards,

Steven R. Meheen
Consultant

<<..OLE_Obj..>>
300 Esplanade
Suite 1800

Oxnard, CA 93036

Main (805) 604-2790
Direct (805) 604-2795
Cell (805)300-8288
Fax (805) 604-2799

Steven.R.Meheen@BHPBilliton.com

= B

completeness Itr 30 Jan 2004.pdf I Lpeil 2004 e sdditional 1equirzments. pdf



January 30, 2004

Steve R. Meheen

Project Manager

BHP Billiton LNG International Inc.
300 Esplanade Drive, Suite 1800
Oxnard, California 93036

Re: Prevention of Significant Deterioration Application
for Cabrillo Decpwater Port Project

‘Dear Mr. Meheen:

This letter is in response to your application, dated December 2003 and received by this
office on December 31, 2003, for an Environmental Protection Agency Prevention of Significant
Deterioration (PSD) Approval to Construct. On January 20, 2004, we also received a disk
containing data files for air modeling and impact analysis. The application is for the construction
and operation of a Floating Storage and Re-gasification (FSRU) facility off the coast of Ventura
County in California.

After our review of the above application and supporting information, we have
dctermined that it is administratively complete. A preliminary detemmination, which will include
an Ambient Air Quality Impact Report (AAQIR) and draft pemit, will be developed. It is
possible that we will need clarifying information on one or more parts of the application before
we can issue a draft permit.

This notification of completencss does not imply that the EPA agrees with any analyscs,
conclusions or positions contained in the application. Also, if you should request a suspension in
the processing of the application, or submit new information indicatinga significant change in
the project design, ambient impact or emissions, this‘determination of completeness may be
revised. We would also like to inform you that we are currently evaluating the impact of the
Decpwater Port Act, the Clean Air Act and Ventura County Air Pollution Control District’s
various rules, including new source review (NSR), on this proposed source. We will inform you
of our determinations on this matier at a later time.

Upon issuance of the preliminary determination on the PSD application, we will publish a
public notice of our intent to issue the permit. The comment period specified in the notice shall



- be at least 30 days.

Please be advised that at anytime anyone may have full access to the application materials
and other information you provide to us in conncction with this permit action. We note that the
application claims some information provided by your vendor as confidential and privileged
information. We are informing you of your rights to claim business confidentiality under 40 CFR
2, Subpart B for any part of the information you provide to us. If you do not make a claim of
confidentiality for any of this material within 15 days of the date you reccive this letter you will
have waived your right to do so. If you wish to claim confidentiality, you must substantiate your
claim. Y our substantiation must address the points cnumerated in the attachment to this letter, in
accordance with 40 CFR 2.204(¢). For your guidance | am enclosing our instructions for
claiming confidentiality.

If you have any questions concerning a claim of confidentiality or any questions
concerning the review of your application, please call Nahid Zoucshtiagh at (415) 972-3978.

Sincerely,

Gerardo C. Rios
Chief, Permits Office
Air Division

Enclosure

cc: Kerby Zozula, Ventura County APCD
David Reese, US Coast Guard
Kevin Wright, Entrix, Inc.
Andrew Steckel, EPA R9



Enclosure

INSTRUCTIONS FOR CLAIMING CONFIDENTIALITY

Pursuant to 40 CFR 2.204(e), your claim must address these points:

I

i1,

V.

Vi.

Vii.

Viil.

The portions of the information alleged to be entitled to confidential treatment;

The period of time for which confidential treatment is desired by the business
(e.g., until the occurrence of a specific event, or permancntly);

The purpose for which the information was furnished o EPA and the appropriate
date of submission, if known: :

Whether a business confidentiality claim accompanicd the information when it
was received by EPA;

Measures taken by you to guard against the undesired disclosure of the
information to others; ‘

The-extent to which the information has been disclosed to others and the
precautions taken in connection therewith;

Pertinent confidentiality determinations, if any, by EPA or other Federal agencies,
and a copy of any such determination or reference to it, if available;

Whether you assert that disclosure of this information would be likely to result in

substantial harmful effects on your business's competitive position, and if so, what
those harmful effects would be, why they should be viewed as substantial; and an

explanation of the casual relationship between disclosure and such hammful effect,
and

Whether you assert that the information is voluntarily submitted information and
if so, whether any disclosure of the information would tend to lessen the.
availability to EPA of similar information in the future. "Voluntarily submitied

‘information" is defined in 40 CFR Section 2.201(i) as business information in

EPA's possession.
A p

a) The submission of which EPA has no statufory or contractual authority to
require; and



b) The submission of which was not prescribed by statute or regulation as a
condition of obtaining some benefit (or avoiding some disadvantage)
under a regulatory program of gencral applicability, including such
regulatory programs as permit, licensing, registration, or certification
programs, but excluding programs concerned solely or primarily with the
award or administration by EPA of contracts or grants.

We will dxsclose information covered by your claim only to the extent provided for in 40
CFR Part 2, Subpart B Confidentiality of Business Information. Please address your claim
and substantiation of confidentiality to Nahid Zoucshtiagh at EPA chlon 9 (Air-3), 75
Hawthome Street, San Francisco, CA 94105.
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. April 5, 2004

Steve R. Meheen

Project Manager

BHP Billiton LNG Intcrnational Inc,
300 Esplanade Drive, Suite 1800
Oxnard; California 93036

Re: Air Permit Application for bhpbilliton Decpwatcr Port Project
Off Shore Ventura, California

Decar Mr. Meheen:

This lctter supplements our January 30, 2004 letter about the air pcrmit application for the
construction and operation of a Floating Storage and Re-gasification (FSRU) facility off the coast
of Ventura County in California.

As stated in that letter, we have beén evaluating the impact of the Deepwater Port Act of
1974, as amended (33 U.S.C. 1501 ef seq.) (“DPA”), the Clean Air Act (42 U.S.C. 7401 e seq.)
(“CAA™), and the Ventura County Air Pollution Control District’s (“Ventura District™) mules,
including the Ventura District new source review ("NSR”) rule 26, on this proposed source.
Based on this evaluation, wc have reached the following preliminary conclusions. The first
preliminary conclusion is that the applicable onshore area is Ventura District. The second
preliminary conclusion is that the offsct requirements of the Ventura District NSR rule apply.

Background

BHP Billiton LNG International Inc. (“BHP”) is proposing to construct the FSRU facility
in an area situated in the Pacific Ocean, approxi matcly 14 miles offshore of Ventura County,
California, between the cities of Oxnard and Port Hueneme. The FSRU facility would be able to
receive liquefied natural gas (“LNG”) from carriers, store the LNG, re-gasify the LNG, and
deliver the natura] gas via pipeline to the existing onshore natural gas distribution system of
Southern California Gas. The pipeline would be 21 miles in length and connect onshore at
Ormond Beach, ncar the city of Oxnard, and within the county of Ventura, California. This
proposed FSRU facility is a deepwater port, regulated under the DPA.



Authority & Guidance

The DPA states that a deepwater port shall be considered a “new source” for purposes of -
the CAA, and conformity with all applicable provisions of the CAA is a condition of issuance of
a deepwater port license. Sec 33 U.S.C. §§ 1502(9) and 1503(6). EPA regards section 1518 of
the DPA as the primary source of its authority for determining which provisions of the CAA and
associated local air pollution control laws are applicable to activities associated with deepwater
ports. 33 U.S.C. § 1518. Section 1518(a) extends the Constitution and laws of the United States
“to deepwater ports . . . and to activities connected, associated, or potentially interfering with the
use or operation of any such port, in thc same manner as if such port were an area of exclusive
Federal jurisdiction located within a State.” Scction 1518(b) states that the “law of the ncarcst-
adjacent coastal State . . . is declared to be the law of the United States, and shall apply to any
decpwater port . . . to the extent applicable and not inconsistent with any provision or regulation”
under the DPA or other Fedcral laws and regulations. Section 1518(b) “federalizes” these state
laws by providing that all such applicable laws shall be administered and enforced by the
appropriatc officers and courts of the United States.

-While sections 1502(9) and 1503(6) make it clcar that Congress intended deepwater poits
to be subject to CAA requirements, aside from section 1518(b) the DPA is silent concerning the
extent to which the air pollution control laws of the nearest adjacent coastal State should apply.
Because the DPA is silent, we considered the legislative history regarding treatment of adjacent
coastal states under the DPA, and we also considered, as relevant guidance, the treatment of air
districts under our Outer Continental Shelf (“OCS”) Air Regulations. See 40 C.F.R. Part 55.

First, the legislative history indicates that, as a general matter, application of “local law or
regulation”, including environmental laws, to decpwater ports is appropriate.' Specifically,
Section 19(b) of Senate Report 93-1217 (Oct. 2,'1974) states that subsection 1518(b):

..prevents the Deepwater Port Act from relieving,’ exemptmg
‘or immunizing any person from requircments imposed by
State or local law or regulation. In addition, States are not
precluded from imposing more strmgcnt environmental or

afcty regulations. :

Second, the same portion of legislative history makes clear that treatment of DPA sources
in a manner-similar to how.OCS sources are treated is appropriate but not compelled:

The effect of this subsection is to establish a system
of dcepwater port rcgulation similar to that governing the

'For the reasons discussed herein we necd not address a the situation where the local rules
would rcquire imposition of controls more strmgcnt than a similar source would receive under
the CAA.
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operation of structures erected on the Outer Continental Shelf
in accordance with the Outer Continental Shelf Lands Act.”

Id. Based upon the forgoing, consideration of how state and local air pollution laws would apply
to a DPA source 1f it were an OCS source may be appropriate, but is not binding.

Relevant District Regulations

In order to make a preliminary determination of which provisions of the CAA and
associated local air pollution-control laws arc applicable (o activitics associated with the
proposed FSRU facility, we have first considered the need to determine the applicable law of the
nearest adjacent coastal State. Section 1518(b) states that “the nearest adjacent coastal State shall
be that State whose seaward boundaries, if extended beyond 3 miles, would encompass the
deepwater port.” 33°U.S.C. § 1518(b). California is clearly the rclevant adjacent coastal State.

The state of California has created local air pollution districts. Pursuant to California
Health & Safety Code, Division 26, Part 3, cach district establishes and enforces air pollution
regulations in order to attain and maintain all state and fcderal ambient ajr quality standards. The
districts permit and control emissions from stationary sources of air pollution. To apply the law"
of California therefore requires determining the appropriate air pollution control district. The
applicable air district for Ventura County is the Ventura County Air Pollution Control District.
To the south, south-east of the Ventura District is the South Coast Air Pollution Contro] District.
-To the north, north-west of the Ventura District is the Santa Barbara Air Pollution Control

District.

For air pollution control, we have made the preliminary determination that (in addition to
any other applicable state laws) the Ventura District regulations are the relevant laws of the
nearest adjacent coastal state. While the DPA is silent concerning local air districts, we have
reached this conclusion by applying an analysis parallel to how we determine which state is the
adjacent coastal states under the DPA. See 33 U.S.C. 1502(1). Application of the. Ventura
District local rules is appropriate because the Ventura District is the District whose seaward
bound aries, if extended beyond 3 miles, would ecncompass the proposed deepwater port. Ini
addition, the pipeline from the facility would connect onshore within Ventura District. In
making this preliminary determination, we also considered whether a different result would be
reached under the procedures sct out in the OCS regulations for designating a corresponding
onshore area. While the OCS regulations do not apply to decpwater ports, we believe that the
same result would likely have been reached under the OCS regulations. This result supports our
determination given Congress’s intent to establish a system of regulation for DPA sources similar

to that for OCS sources:

Offset requirements

We have also reached the preliminary conclusion that the offset requirements of the

Page 3 of 5



Ventura District NSR rule 26 apply. Section 26.2.B rcquires offscts for certain pollutants (ROC,
NOx, PM10, and SOx) under the conditions specificd at scction 26.2.B. Ventura District Rule
26 is applicable on a pollutant-by-pollutant and emissions unit-by-emissions unit basis. A
pollutant by pollutant analysis is thercfore required to determine the extent that the offset
requirements of Ventura District Rule 26 are applicable to the proposed FSRU facility.

In making this preliminary determination, we have considered whether imposing the
offset requirements of Ventura District Rule 26 would be inconsistent with any provision or
regulation under the DPA or other Federal laws and regulations and have found none. Indeed, in »
this case, requiring offsets of a deepwater port located less than 15 miles from shore is supported
by the CAA. This conclusion is supported in part by the OCS sources offsct requirements found
in our regulations promulgated at 40 C.F.R. Part 55. Part 55 applies to all OCS sources off the
coast of California, and establishes requirements for these OCS sources consistent with the
rcquirements of Scction 328(a)(1) of the CAA . Scction 328(a)(1) ofthe CAA was addedin
1990, and it states that for OCS sources located within 25 miles of a state's seawa rd boundary,
the requirements shall be the same as would be applicable if the OCS sources were located in the
corresponding onshore arca. Section 328(a)(1) of the CAA specifies that OCS sources located
within 25 miles of the seaward boundary are required to obtain offsets because Congress
recognized that offshore sources can contribute to onshore non-attainment problems. The non-
’attammcnt arcas of coastal California were specifically mentioned in the Congressional
arguments in favor of addm0 Section 328(a)(1) tothe CAA. As a result, the offsct requirements
of Ventura District Rule 26, Section 26.2, apply to OCS sources located within 25 miles of
- California’s seaward boundary. See Appendix A to 40 C.F.R. Part 55.

We rcalize that the proposed project is not an OCS source and that neither the CAA nor
the DPA require that we treat DPA sources and OCS sources identically. -However, the facility
will be located within 25 miles from the shoreline, and thus its potential air impacts are similarto
an OCS source. Accordingly, in these circumstances treatment of the proposed FSRU facility in
a manner similar to OCS sources is appropriate and supportive of our conclusion that it would be

“not inconsistent” with any provision or regulation under DPA or other Federal laws and
regulations to require the proposed FSRU facility to obtain such offsets as are required under
Ventura District Rule 26.

Request to Supplement Application to Address Offsets

We are requesting that you supplement your December 2003 application and provides us:
with additional information required under Ventura District’s permitting rules. In particular, the
additional informational must satisfy the requirements of Ventura District Rule 26 for offSetting
cmissions from this proposed facility. We would like to get this additional information by May
7,2004.

We appreciate your patience and cooperation in this matter. This letter addresses issues
of first impression for Region 9 with respect to treatment of a deepwater port located offshore
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-from a nonattainment area. We shall be continuing to consult with Ventura District concerning
application of their regulations to your proposed facility, and we encourage your to work with
Ventura District in preparing your offset analysis. Pleasc note that the views and preliminary
determinations expressed in this letter, if and when applied in a permit, would be subject to
administrative review by EPA’s Environmental Appeals Board. This letter, therefore, does not
constitute “final agency action” for purposes of obtaining judicial review. Final agency action
occurs upon completion of the permit appeal processes.

After we review your entire submittal (including the additional information requested
above), and conclude that the application is administratively and technically complete, we will
publish a public notice of our intent to issue the permit. The comment period specified inthe
notice shall be at least 30 days.

If you have any questions concerning this Ictter, or the review of your application, please
call Nahid Zoucshtiagh at (415) 972-3978.

Sincerely,

Gerardo C. Rios
Chief, Permits Office
Air Division

cc: David Reese, US Coast Guard
Mark Prescott, US Coast Guard

Distribution via cmail:

Karl Krause, Ventura County APCD
“Kerby Zozula, Ventura County APCD
Mohsen Nazemi, South Coast APCD
Ron Tan, Santa Barbara APCD

- Kevin Wright, Entrix, Inc.
Tom Umenhofer, Entrix, Inc
Mark Prescott, US Coast Guard
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Commandant ) 2100 Second Street, SIW.
United States Coast Guard Washington, DC 20593-0001
Staff Symbol: G-PS0O-5
Phone: (202) 267-0225
Fax: (202) 267-4570
Email: mprescott@comdt.uscg.mil

U.S. Department of
Homeland Security

United States
Coast Guard

March 22, 2006

Ms. Karen M. Kraus
Environmental Defense Center
906 Garden Street

Santa Barbara, CA 93101

Subject: General Conformi‘ty Information Regarding Cabrillo Port LNG Project

Ms. Kraus:

Attached please find the index and-12 tables that provide the backup information requested in
your March 16, 2006 email to Ms. Joan Lang of my staff. As-you discussed in a telephone
conversation on March 20, 2006, with Mark Lumen of this office, extension of the General
Conformity comment period does not appear necessary as the Coast Guard has stated that we
will consider all comments on the recirculated DEIR when we prepare the Final EIS for this
project.. The DEIR includes the air quality analysis that incorporates the Draft General
Contormity Determination information. So any comments relating to air quality or the
underlying Draft General Conformity Determination will be accepted until the end of the DEIR:

comment period.

We hope this information satisfies your needs. You can contact me at 202-267-0225-if you have
questions or need additional information. : :

Sincerely,

W A ey

M. A. Prescott

Chief, Deepwater Ports Standards Division
U.S. Coast Guard

By direction



SR, ~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

o b REGION IX
m 75 Hawthorne Street
L Sy © SanFrancisco, CA 94105

April 5, 2004

Steve R. Meheen

Project Ménager .
BHP Billiton LNG Intemationa] Inc,
300 Esplanade Drive, Suite 1800

* Oxnard, California 93036 -

Re: _ Air Permit Application for bhpbilliton Deepwater Port Project
Off Shore Ventura, California

Dear Mr, Meheen:

This letter supplements our Jax.luary» 30, 2004 letter about the air permit application for the
construction and operation of a Floating Storage and Re-gasification (FSRU) facility off the coast

_of Ventura County in California:'

As stated in that letter, we have been evaluating the impact of the Deepwater Port Act of
1974, as amended (33 U.S.C. 1501 et seq.) (“DPA™, the Clean Air Aot (42 U.S.C. 7401 etseq.)

- (“CAA”), and the Ventura County Air Pollution Control District’s (“Ventura District”) rules,
‘including the Ventura District new source review (“NSR”) rule 26, on this proposed source. -
Based on this evaluation, we have reached the following preliminary conclusions. The first

preliminary conclusion is that the applicable onshore ‘area is Ventura District. The second
preliminary conclusion is that the offset requirements of the Ventura District NSR rule apply,

Background .
BHP Billiton LNG International Inc. (“BHP”) is proposing to constrdct the FSRU facility

in an area situated in the Pacific Ocean, approximately 14 miles offshore of Ventura County,
California, between the cities of Oxnard and Port Hueneme. The FSRU facility would be able to .
receive liquefied natural gas (“LNG”) from carriers, store the LNG, re-gasify the LNG, and
deliver the natural gas via pipeline to the existing onshore natural gas distribution system of
Southermn California Gas. The pipeline would be 21 miles in length and connect onshore at
Ormond Beach, near the city of Oxnard, and within the county of Ventura, Californja. This

proposed FSRU facility is a deepwater port, regulated under the DPA.
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Authoritv & Guidance

ports. 33 U.S.C. § 1518. Section 15 18(a) extends the Constitution and laws of the United States
“to deepwater ports . . . and to activities connected, associated, or potentially interfering with the
use or operation of any such port, in the same manner as if such port were an area of exclusive
Federal jurisdiction located within a State_” Section 151 8(b) states that the “law of the nearest
adjacent coastal State . . . is declared to be the law of the United States, and shall apply to any
deepwater port . . . to the extent applicable and not inconsistent with any provision or regulation”
under the DPA or other Federal laws and regulations. Section 1518(b) “federalizes” these state
laws by providing that all such applicable laws shall be administered and enforced by the
appropriate officers and courts of the United States. _

First, the legislative history indicates that, as a general matter, application of “local law or
regulation”, including environmenta] laws, to deepwater ports is appropriate.! Specifica Ly,

~prevents the Deepwater Port Act from relieving, exempting
or immunizing any person from requirements imposed by
‘State or local law or regulation. In additior, States are not
precluded from imposing more stringent environmental or
safety regulations, :

“The effect of this subsection is to establish a system
of deepwater port regulation similar to that governing the

'For the reasons discussed herein we need not address a the situation where the local ruleg A
would require imposition of controls more stringent than a similar source would receive under

Page 2 of 5
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operation of structures erected on the Outer Continental Shelf
in accordance with the Outer Continental Shelf Lands Act.”

Id: Based upon the forgoing, consideration of how state and local ar pollution laws would apply
to a DPA source if it were'an OCS source may be appropriate, but is not binding,

Relevant District Regulations

In order to make a preliminary detemination of which provisions of the CAA and
- associated local air pollution control laws are applicable to activities associated with the
proposed FSRU facility, we have first considered the need to determine the applicable law of the
nearest adjacent coastal State. Section 1518(b) states that “the nearest adjacent coastal State shal]
be that State whose seaward boundaries, if extended beyond 3 miles, would encompass the
deepwater port”” 33 U.S.C. § 1518(b). California is clearly the relevant adjacent coasta] State.

~ The state of California has created local air pollution districts. Pursuant to Californig
Health & Safety Code, Division 26, Part 3, each district establishes and énfo_r,ces air pollution
regulations in order to attain and maintain all state and federal ambient air quality standards. The
districts permit and control emissions from stationary sources of air pollution. To apply the law
of California therefore requires determining the appropriate air pollution contro] district. The
applicable air district for Ventura County is the Ventura County Air Pollution Control District.
To the south, south-east of the Ventura District is the South Coast-Air Pollution Control District.
* To the north, north-west of the Ventura District is the Santa Barbara Air Pollution Contro]

District.

For air pollution control, we have made the preliminary determination that (in addition to

any other applicable state laws) the Ventura District regulations are the relevant laws of the

' nearest adjacent coastal state, While the DPA is silent concerning local air districts, we have
reached this conclusion by applying an analysis parallel to how we determine which state is the
adjacent coastal states under the DPA. See 33 U.S.C. 1502(1). Application of the Ventura
District local rules is appropriate because the Ventura District is the District whose seaward
boundaries, if ex tended beyond 3 miles, would encompass the proposed deepwater port, In
addition, the pipeline from the facility would connect onshore within Ventura District. In
making this preliminary determination, we also considered whether adifferent result would be
reached under the procedures set out in the OCS regulations for designating a corresponding
onshore area. While the OCS regulations do not apply to deepwater ports, we believe that the
same result would likely have been reached under the OCS regulations: This result supports our
detérmination given Congress’s intent to establish a system of regulation for DPA sources similar
to that for OCS sources. 3 ' : '

Offset requirements

-

We have also reached the preliminary conclusion that the offset requirements of the

_ Page3of 5
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Ventura District NSR rule 26 apply. Section 26.2.B requires offsets for certain pollutants (ROC,
NOx, PM10, and SOx) under the conditions specified at section 26.2.B, Ventura District Rule
26 is applicable on a pollutant-by-pollutant and emissions unit-by-emissions unit basis, A
pollutant by pollutant analysis is therefore required to detemmine the extent that the offset
requirements of Ventura District Rule 26 are applicable to the proposed FSRU facility.

In making this preliminary determination, we have considered whether imposing the
offset requirements of Ventura District Rule 26 would be inconsistent with any provision or
regulation under the DPA or other Federal laws and regulations and have found none. Indeed, in
this case, requiring offsets of a deepwater port located less than 15 miles from shore is supported
by the CAA. This conclusion is supported in part by the OCS sources offset requirements found
in our regulations promulgated at 40 C.F.R. Part 55. Part 55 applies to all OCS sources off the
- coast of California, and establishes requirements for these OCS sources consistent with the
requirements of Section 328(a)(1) of the CAA . Section 328(a)(1) of the CAA was added in
1990, and it states that for OCS sources located within 2.5 miles of a state's seaward boundary,

- the requirements shall be the same as would be applicable if the OCS sources were located in the
corresponding onshore area. Section 328(a)(1) of the CAA specifies that OCS sources located
within 25 miles of the seaward boundary are required to obtain offsets because Congress
recognized that offshore sources can contribute to onshore non-attainment problems. The non-

" attainment areas of coastal California were specifically mentioned in the Congressional
arguments in favor of adding Section 328(a)(1) tothe CAA. Asaresult, the offset requirements
of Ventura District Rule 26, Section 26.2, pply to OCS sources located within 25 miles of »
California’s seaward boundary. See Appendix A to 40 C.F.R. Part 55.

We realize that the proposed project is not an OCS source and that neither the CAA nor
the DPA require that we treat DPA sources and OCS sources identically. However, the facility
will be located within 25 miles from the shoreline, and thus its potential air impacts are similar to
an OCS source. Accordingly, in these circumstances treatmert of the proposed FSRU facility in
a manner similar to OCS sources is appropriate and supportive of our conclusion that it would be

. “not inconsistent” with any provision or regulation under DPA or other Federal laws and
regulations to require the proposed FSRU facility to obtain such offsets as are required under
Ventura District Rule 26. - : ' '

Request to Supplement Apbliéatio'n to Address Offsets

_ We are requesting that you supplement your December 2003 application and provides us
with additional information required under Ventura District’s permitting rules. In particular, the
additional informational must satisfy the requirements of Ventura District Rule 26 for offsetting
‘emissions from this proposed facility,. We would like to get this additional information by May
7, 2004, : ' L

‘We appreciate your patience and cooperation in this matter. Thisvle.tter addresses issues
of first impression for Region 9 with respect to treatment of a deepwater port located offshore

~
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froma nonattainment area. We shall be continuing to consult with Ventura District concerning
application of their regulations to your proposed facility, and we encourage your to work with
Ventura District in preparing your offset analysis. Please note that the views and preliminary

After we review your entire submittal (including the additional information requested
above), and conclude that the application is administratively and technically complete, we wil]
publish a public notice of our intent to issue the permit. The comment period specified in the
notice shall be at least 30 days. o '

If you have any questions COﬁcemjng this letter, or the review of your application, please
~ call Nahid Zoueshtiagh at (415) 972-3978, '

Sincerely,

V Gerardo C. Rios
Chief, Permits Office.
Air Division

ce: David Reese, US Coast Guard
Mark Prescott, US Coast Guard

Distribution via email:

Karl Krause, Ventura County APCD
Kerby Zezula, Ventura County APCD
Mohsen Nazemi, South Coast APCD
Ron Tan, Santa Barbara APCD -
Kevin Wright, Entrix, Inc.

Tom Umenhofer, Entrix, Inc

Mark Prescott, US Coast Guard
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oﬂ‘:"ﬁr ‘ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

;a3 REGION IX
Y M N ~ 75 Hawthorne Street
D oS San Francisco, CA 94105

June 10, 2004

Commander Mark Prescott, Acting Chief ,
Office of Operating and Environmental Standards
Commandant (G-MSO-2) |

U.S. Coast Guard

Department of Homeland Security

2100 Second Street, S.W.

Washington, D.C. 20593

Re:  Air Permit Application for Proposed Cabrillo Port: Need for Additional Information

Dear Commander Prescott:

I would like to thank you and representatives from the Coast Guard for participating in
the meeting we had with BHP Billiton LNG International Inc. (BHP) and Entrix representatives
on May 20, 2004.  As you know, that meeting focused primarily on the applicability of Ventura
County Air Pollution Control District's (District) new source review (NSR) rule to this proposed
deepwater port. We also discussed coordinating the air permit with the deepwater port license
time line. At the present time, EPA considers the December 2003 application incomplete for the
purposes of meeting the District NSR requirements concerning offsets of air emissions. We
respectfully ask that the Coast Guard not re-start the time line for processing the license until
BHP has provided us with an analysis of how the project would meet the offset requirements of
District Rule 26. We request this based on the December 2003 Memorandum of Understanding

(MOU) among the federal agencies (see page 6 of the MOU).

In a letter dated J anuary 30, 2004, EPA informed BHP that the application was
administratively complete for prevention of significant deterioration (PSD) purposes, but that we
might need clarifying information on one or more parts of the application. That letter highlighted
one major area where further information might be required, as it stated that we were looking at
the applicability of the District NSR rules to this project, and that we would inform BHP of our
determinations concerning NSR at a later time. In an April 5, 2004 letter, EPA informed BHP
that we had determined that the District NSR requirements applied, and in particular that the
offset requirements of the District NSR Rule 26 applied. We requested an analysis of offset

requirements in accordance with Rule 26.

At the May 20, 2004 meeting, we learned that BHP does not agree with our determination
and is preparing a response containing legal arguments as to why the District rules should not
apply. Last week we received BHP's response. This response has not changed our position on
applicability of the District rules to the proposed deepwater port, and we plan to followup with
. BHP on our request to provide air emission offsets. We must also determine how to apply

District Rule 26 in a manner which is consistent with the Deepwater Port Act and we are still



examining the question of what marine vessel emissions, if any, are attributed to the source and
require offsets under District Rule 26 and whether such attribution would be consistent with the -
Deepwater Port Act. To help us with our determination, we have requested that the District

- provide us with its interpretation and implementation of its rules on vessels emissions. We will

~ continue to work with BHP to clarify the unresolved issues concerning offset requirements. In
‘the meantime, we cannot move forward with processing the air permit without resolution of these
issues and receipt of an analysis of how BHP would meet the offset requirements of Rule 26.

On January 27, 2004, your office announced in the Federal Register the receipt of the
license application for the proposed Cabrillo Port. 69 Fed. Reg. 3934. On February 27, 2004,
the Coast Guard and the Maritime Administration (MARAD) announced their Notice of Intent
(NOI) to prepare a environmental impact statement EIS. 69 Fed. Reg. 9344. As stated in your
Federal Register notice, this environmental review and analysis is to be performed according to
the time line prescribed by the Deepwater Port Act, with the period to complete all NEPA
documents being approximately 240 days. The NOI further stated that this time line will govern
the activities related to the processing of the license application and the completion of all NEPA-
related actions needed to support the decision regarding whether to approve, approve with
conditions, or disapprove the proposed license/lease. '

To obtain additional information, on April 6, 2004, your office "stopped the clock" for the
proposed license time line. We understand that BHP has now provided you with supplemental
information concerning pipeline alignments. We are asking that you not re-start the clock until
BHP has provided us with an analysis of how BHP would meet the offset requirements of
- District Rule 26. The EIS is to include information on air impacts, including impacts on regional
air quality. Without knowing how the offset requirements of the District Rule 26 would apply to
the proposed facility or without information from BHP concerning how BHP will meet the offset
requirements of Rule 26, a substantial component of how this project will impact regional air
quality would not be available for analysis under NEPA. Therefore, we believe that it is critical
that this air permitting issue be reasonably resolved before the clock for licensing time line
re-starts and before an administrative pre-public draft EIS is issued by your office.

If you have any questions about this letter, please feel free to call me at (415) 972-3974,
or Nahid Zoueshtiagh at (415) 972-3978.

Sincerely,

! iy
“Gerardo C. Rios
Chief, Permits Office
Air Division

Email Distribution:

Karl Krause, Ventura APCD
Robert Kwan, Ventura APCD
Kerby Zozula, Ventura APCD



Tom Umenhofer, Entrix, Inc. 4

Kevin Wright, Entrix, Inc.

Steve R. Meheen, BHP Billiton LNG International Inc.
Mark Prescott, US Coast Guard

Frank Esposito, US Coast Guard

Francis Mardula, MARAD

Jeff Cohen, DOE

Cy Oggins, State Lands Commission

Cheryl Karpowicz, E&E Inc.

EPA:.

Margaret Alkon
Amy Zimpfer
Carol Bohnenkamp
Elliot Zenick
David Tomsovic
Lisa Hanf

Marcela VonVacano
Eugene Bromley
Doug Eberhardt
Ken Mittelholtz
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e ‘t UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Wz, ~ _REGIONIX
g e : 75 Hawthorne Street

San Franclisco, CA 94105

June 29, 2004

Steve R. Meheen

Project Manager _

BHP Billiton LNG International Inc.
300 Esplanade Drive, Suite 1800
Oxnard, California 93036

Re: ' Air Permit Application for Cabrillo Port - :
BHP Billiton Deepwater Port Project Off Shore Ventura, California

Dear Mr. Meheen:

_ We received the letter from Hollister & Brace dated June 1, 2004, and written on behalf
of BHP Billiton LNG International Inc. (“BHP”). Thank you for this response to our April 5,
2004, letter regarding the applicability of the federally-approved Ventura Air Pollution Contol
District (“Distrit”) rules to the proposed deepwater port. We have considered the arguments
made concerning the Outer Continental Shelf Lands Act of 1953,43 U. S..C. § 1331 et seq.,
("OCSLA?”), the Deepwater Port Act of 1974, as amended, 33 U.S.C.-1501 ef seq. (“DPA™),and
the Clean Air Act, 44 U. S. C. §.7401, ef seq., (“CAA”™). Our position regarding the applicability
of the District rules has not changed, but we are clarifying in this letter our applicability
determination and the remaining unresolved issues. We will continue to wark with BHP to

‘resolve the remaining air permitting issues in a timely fashion.

A, Cabrillo Port Air Permitting Background

BHP is proposing to construct Cabrillo Port, which will consist ofa floating storage md
regasification unit (“FSRU”) connected to a new subsea pipeline that will.come ashore at

'Ormond Beach, near Oxnard. This facility would be located in the Pacific Ocean, approximately

14 miles offshore of Ventura County, California, between the cities of Oxnard and Port
Hueneme. This proposed FSRU facility is a deepwater port, regulated under the DPA., BHP
submitted an application to the Coast Guard for a deepwater port license, and an application fo
EPA for necessary air permits. ’ ‘

_ On December 31,2003, BHP submitted a PSD ’application. On January 30, 2004, EPA
informed BHP that the air permit application was administratively complete for prevention of
significant deterioration (“PSD”) purposes, but that we might need clarifying information onone
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or more parts of the application. That letter highlighted one major area where further »
information might be required, as it stated that we were looking at the applicability of Ventira

District new source review (“NSR™) rules to this project, and that we would inform BHP of our
determinations concerning NSR at a later time.

In an April 5, 2004 letter, EPA informed BHP that we had determined that the Ventra
District NSR requirements applied, and in particular that the offset requirements of the Ventura
District NSR Rulé 26 applied. In addition to being a local requirement, Rule 26 has been
approved by EPA into the Ventura District portion of the California State Implementation Plan

(“SIP”). We requested from BHP an analysis of offset requirements in accordance with Rule 26.

Inits April 5 letter, EPA applied the DPA. EPA did not apply the air rules for fadlities govemed
by the OCSLA, which can be found at 40 C.F.R. Part 55. In determining the applicable adjicent
coastal state rules, we applied Section 1502 of the DPA. Afler determining that the Ventur:
District rules applied, we were confronted with issues which had not yet arisen in other air
permits for deepwater ports.! Rule 26 requires offsets, and therefore we conducted a further
analysis. In that analysis, we looked to Section 328 of the Clean Air Act to compare the extnt to
which application of the offset requirement of the Ventura NSR rule would be consistent wilh
how the Clean Air Act treats other sources on the outer continental shelf located in the same area,
but we agree that Section 328 is not directly applicable to deepwater ports.

On May 20, 2004, we met with representatives from BHP and BHP's cansultant, Entrix,
with the Coast Guard participating in the meeting via conference call. The May 20® meeting

~ focused primarily on the applicability of the District NSR rule to this proposed deepwater part.

We also discussed coordinating the air permit with the deepwater port license time line. EPA

explained that we must determine how to apply District Rule 26 in a manner which is consistent

with the Deepwater Port Act and that we were still examining the question of what marine vessel

- emissions, if any, are attributed to the source and require offsets under Rule 26 and whethersuch

attribution would be consistent with the Deepwater Port Act. At the May 20, 2004 meeting, we
learned that BHP does not agree with our determination that Rule 26 applies and that offsetsare
required. ' ' : A

'EPA has also been permitting LNG deepwater port facilities in the Gulf of Mexico. EPA
Region 6 has issued a final permit for the Port Pelican deepwater port facility, to be located 37
miles offshore of Vermilion Parish, L ouisiana. EP A Region 6 has also issued a permit
for the El Paso Energy Bridge facility to be located approximately 116 miles offthe’
coast of Louisiana. Louisiana is not divided into A ir Pollution Cao ntrol Districts

" which each adopt air pollution control regulations (asis the case in California), and

the relevant onshore areas are attainment for these projects. In determining the
applicable requirements for the air permits for the se deepwater ports, EPA Region6
looked to the Deepwater Port Act and applied both Clean Air Act Title I and Louisiana SIP nles

* approved under 40 C.F.R. Part 51.
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During the above time period', EPA and the District were informally discussing this

project and the application of District regulations. In a letter dated May 27, 2004, we requested

 that the District provide to us its written interpretation of how. the applicable District Rules
attribute vessel emissions to a stationary source. In a letter dated June 10, 2004, we informed the
Coast Guard that EPA considers BHP’s December 2003 application incomplete for the purposes
of meeting the Veritura NSR requirements concerning offsets of air emissions, and we asked the
Coast Guard to not restart the time line for processing the licens€ until BHP has provided EPA -

~with an analysis of how the project would meet the offset requirements of District Rulé 26 In a

letter dated June 18, 2004, the District provided to EPA their interpretation of how the offset
requirements of Rule 26 are applied. : '

B. When Enacting the Deepwater Port Act, Congress Understood The Role of State Air
Quality Laws, and That The Clean Air Act lncorporates and Relies upon State

Regulations

Hollister & Brace cite section 1518(b) of the DPA, Rodrigue v. Aetna Cas. & Sur. Co
(1969) 395 U.S. 352, and argue that when Congress enacted the DPA in 19743 Congress intended
to mirror section 1333 of OCSLA. Hollister & Brace conclude that if existing federal law or
regulations cover a particular subject matter, then no state law applies. EPA agrees that state law
does not apply to a deepwater port under section 15 18(b) of the DPA if federal law has i
preempted the state law or if state law is otherwise inconsistent with federal law. However,rules |
approved into the SIP are more than simply consistent with the Clean Air Act; It is well-
established thatonce a SIP is approved by EPA, it becomes federal law.* We also believe that
requiring offsets in this case is not inconsistent with the Clean Air Act or the Deepwater Port ]
Act. ’ ' ' -

. When Congress enacted the OCSLA in 1953 (67 Stat. 462), the Clean Air Act did not yet
~ exist, but Congress was concerned about worker safety and gaps in federal law in areas

In a letter to BHP dated April 6_, 2004, the Coast Guard suspended the time line for
processing the license in order to obtain additional information concerning the onshore pipeline.

- The Deepwater Port Act was enacted Jan. 3, 1975, See P.L.93-627, 88 Sfat. 2127.

* United States v. General Motors Corp., 876 F.2d 1060, 1063 (1st Cir. 1989), aff'd, 496
U.S. 530, 110 L. Ed. 2d 480, 110 S. Ct. 2528 (1990). See also Trustees for Alaska v, Fink, 17
F.3d 1209, 1210 n.3 (9th Cir. 1994) ("Having 'the force and effect of federal law,' the EPA-
approved and promulgated Alaska SIP is enforceable in federal courts.")(quoting Union Elegtric
Co.v. EP.A, 515 F.2d 206, 211 & n.17 (8th Cir. 1975), aff'd, 427 U.S. 246, 49 L. Ed. 2d 474,
96 S. Ct. 2518 (1976)). ' :
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traditionally left to state jurisdiction.’ In Rodrigue v. Aetma Cas. & Sur. C9395U.S. 352 (1969),
the Supreme Court analyzed section 1333 of the OCSLA, and held that the Death on the High
‘Seas Act was inapplicable to artificial island drlling rigs, and as a result reversed lower cout
decisions which had found state law inapplicable. The Court found that Congress adopted e

- principle that federal law should prevail, and that state law should be applied only as federal law
and then only when no inconsistent federal law applied. Rodrigue, 395 U.S. at 358. The Court
found that the legislative history of the OCSLA made it clear that these structures were to be
treated as islands or as federal enclaves within a landlocked state, not as vessels. Rodrigue, 395

~ U.S.at361. The court stated that there was no obstacle to the application of state law by
incorporation as federal law through the OCSLA. Rodrigue, 395 U.S. at 366. When Congress
enacted the DPA in January, 1975, Congress understood how the Supreme Court had interpreted
the OCSLA, and the conclusion that state law could be incorporated as federal law and applied to
sources on the outer continental shelf. '

In enacting the DPA, Congress also knew the federal structure of the Clean Ajr Act,
Since its inception in 1955, the Clean Air Act has been designed to rely heavily upon state laws
and regulations.® The CAA does not preempt state authority to regulate stationary sources of air
pollution. The modern CAA first took shape in 1970, when Congress expanded federal
responsibilities! Despite this expanded federal role, state regulation remained a key component
of the Act. Section 107 states that each State shall have the primary responsibility for assuring
 air quality within the entire geographic area compromising such State. See 42 U.S.C. §7407(a)..

In.enacting the DPA, Congress also knew that states might enact state plan provisions
which imposed requirements on new sources for purposes of the Clean Air Act. Section 110 of
the CAA requires that each state adopt a plan which provides for the implementation,
maintenance, and enforcement of the national ambient air quality standards (the state

"The OCSLA specifically cites the Longshoremen's and Harbor Workers' Compensation
Act, the National Labor Relations Act. See subsections (b) and (c) of OCSLA section 4, 43 -
U.S.C. § 1333(1)(b) and (c) (2004). Congress was not so specific in the Deepwater Port Act. Cf.
33US.C.§1518. -

“The initial Clean Air Act merely authorized the Surgeon General to conduct
investigations, surveys, studies and research on air pollution and to make the results available to
state and local government air pollution control agencies. 69 Stat, 322. '

"The 1970 Act authiarized the EPA Administrator to issue air quality criteria for air
pollutants and information on air pollution control techniques (Section 108); establish national
primary and secondary ambient air quality standards (Section 109); publish standards of
performance for new stationary sources (Section 11 1); and publish national emissions standards -
for hazardous air pollutants (Section 112). The 1970 Act also contained provisions for federal
enforcement (Section 113) and citizen suits (Section 304); as well as authority for EPA to obtain
information, require recordkeeping, and conduct inspections (Section 114). ’
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ireplementation plan, or “SIP”). Section 110 of the 1970 Act stated that the EPA Administrator
W as to approvea SIP if he determined, amongst other criteria, that the plan included a procedure
forreview (prior to construction or modification) of the location of new sources to which a
standard of performance would apply.® See Section 1 10(a)(2)(D) of the Clean Air Act amended
DeanJ9m}1JLan84&a1m9TmmmmmmwammeMﬁnwmwmmmmw
to" prevent the construction or modification of any new source which the State determined would
prevent the attainment or maintenance within any air quality control region (or portion thereof)
within such State of a national ambient air quality primary or secondary standard. Italso
required that the owner or operator submit such information as necessary for the State to make
the determination. See Section 110(a)(4) of the Clean Air Act amended Dec. 31, 1970, P.L.91-
604, 84 Stat. 1679. : ,

Finally, Congress knew how federal enclaves within a landlocked state were treated for
purposes of the Clean Air Act. The 1970 Act contained Section 118, which stated at that time
that each department, agency, and instrumentality of the Federal government having juﬁsdjction
~over any property or facility shall comply with Federal, State, interstate, and local requirements
respecting control'and abatement of air pollution to the same extent that any personis subject to
such requirements. See Section 118 of the Clean Air Act as amended Dec. 31, 1970, P_L. 91-604,
84 Stat. 1679. ‘ ‘ '

Against this backdrop, Congress enacted the DPA. The relevant provisions of the DPA
state that a deepwater port shall be considered a “new source” for purposes of the CAA, and that
‘conformity with all applicable provisions of the CAA is a condition of issuance of a deepwater
portlicense. See 33 U.S.C. §§ 1502(9) and 1503(c)(6). At that time, applicable provisions for
- new sources included Sections 110, 111, 112 and 116 of the Clean Air Act’ Section 1518(a) of

the DPA extends the Constitution and laws of the United States “to deepwater ports . . . and to
activities connected, associated, or potentially interfering with the use or operation of any such
port, in the same manner as if such port were an area of exclusive Federal Jurisdiction located
within a State.” Section 118 of the Clean Air Act speaks directly to the question of how an area
of exclusive Federal jurisdiction located within a State is to be treated for purposes of the Clean
Air Act: the state implementation plan is to-apply. Section 15 18(b) of the DPA states that the
“law of the nearest adjacent coastal State . . . is. declared to be the law of the United States, and
“shall apply to any deepwater port . . . to the extent applicable and not inconsistent with any
provision or regulation” under the DPA or other Federal laws and regulations. Section 110 of the

*Section 110 is now much broader in scope. The Clean Air Act was significantly
amended in 1977 and 1990 to require that states adopt measures for the achievement or
maintenance of national ambient air quality standards, including measures which require. offsets
from new sources. See,42'U.S.‘C.'§ 7503 and § 7410(a)(2)(C) and (D). '

’The curent Clean Air Act appiicable provisions for new sources also include the offset
and other requirments specified in Sections. 172 and 173, and the preconstruction requirernents
for attainment areas in Sections 160 through 169b.
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Clean Air Act provides a framework for determining whether state law is consistent with the
Clean Air Act and approvable as a SIP rule. When state law is consistent with the Clean Air Act
and the DPA, then Section 1518(b) of the DPA “federalizes” these state laws by providingthat

all such applicable laws shall be administered and enforced by the appropriate officers and courts
of the United States. ' : ,

The structure of the Clean Air Act at the time the DPA was enacted supports our
conclusion that the DPA did not intend to preempt local air quality laws which are consistent”
with the Clean Air Act, and in fact incorporated into the applicable SIP. The DPA is written so
that the law which is currently in effect is the law which is to be applied. See 33 U.S.C. §§
1518(a)(1)-and 1518(b). The Clean Air Act has been significantly amended since 1975, as our
nation has continued to struggle with the difficult task of achieving and inaintaining national
ambient air quality standards. As a result, state implementation plans have also been
significantly amended. We are applying the current version of the Clean Air Act and the curent

~District rules as approved by EPA into the SIP. We agree that local air regulations which are not
part of a SIP might be differently treated under the DPA and the OCSLA. However, we do not

- address that issue here since Rule 26 is approved into the SIP, and application of Rule 26 i
consistent with the Clean Air Act. ‘

C, Marine Vessel Emissions: In determining offsets required for the stationary source,
' emissions from marine vessels which load or unload at the Cabrillo Port shall be -
included only to the extent Section 26.2.B of Rule 26 requires such marine vessd

emissions to be included and to the extent that such a requirement is consistent with -

both the Clean Air Act and the Deepwater Port Act.

- We agree with the conclusion that under federal law, Califomia’s territorial boundaries
extend only three nautical miles from the coast and include a three mile band around the islands
off the coast but exclude waters between the islands and the coast of California. See United
States v. California, (1965) 381 U.S. 139 at 170-172. We therefore agree that the only
combustion emissions in waters within the territorial boundaries of California would be from
assist tug, crew and supply boats, while cargo vessels will most likely remain outside of the
territorial boundaries of California. ‘ S

We disagree with other arguments made by Hollister & Brace concerning treatment of

vessel emissions, but we are still carefully considering this issue. First, there is an important
-distinction between direct regulation of marine vessels (such as regulation of the emissions from

marine engines) versus accounting for the vessel emissions in the potential to emit of a stationary
~ source, and then including the vessel emissions in offset calculations and impact analysis forthat
+_stationary source. EPA agrees that direct regulation as independent stationary sources of the
“marine vessels’ internal combustion engines used for transportation would be inconsistent with
the Clean Air Act. : ' '

- We are not proposing to directly regulate marine vessel engines. We aré‘onlykconsidering
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the extent to which marine vessel emissions are to be mcluded in the potential to emit of the
‘stationary source, and thus the extent to which vessel emissions are included in offset
calculations and the impact analysis for the deepwater port. To clarify the extent to which offsets
might be required for marine vessel emissions, we have asked Ventura District to provide us with
an interpretation of Rule 26. Finally, we have considered whether Rule 26 is consistent wih the
DPA. To shedlight on how the language of the DPA should be interpreted, we have also looked
at Congressional intent in passing the DPA, and as a result we are also looking at how vessil
emissions would be treated in an onshore LNG facility located in a similar area within the siate
of California, the proposed Long Beach LNG facility. Based on this review, as described n
detail below, we conclude that Rule 26 as mterpreted by Ventura District is consistent withthe
CAA and the DPA.

District Interpretation of Venlura Rule 26

In a letter dated May 27, 2004, we requested that the District provnde to us its
interpretation of how the applicable District Rules attribute vessel emissions to a stationary
source. In a letter dated June 18, 2004, the District provided to EPA its interpretation of how the
offset requirements of Rule 26 are applied. The District stated that the following vessel
emissions are not included in the emissions which are counted when calmlatmg offsets:

- hotelmg emissions while the vessel is docked at the FSRU.

- --combustion emissions (which include both propulsion and hoteling emissions),
from supply-boats or LNG tankers while outside Dlstnct waters, (i.e., outside 3
miles from the shorelme)

In our pennitting action, we will require no offsets for'the above-listed vessel emissions.

‘ - The District stated that the following vessel emissions are included in the emissions
which are counted when calculatmg offsets:

- Emissions resulting from loadmg and unloading of ING tankers or supply boats
at the statxonary source/Caanlo Port.

- Combustion emissions from the supply boats (or LNG tankers) while operatmg in
sttnct waters (i.e., within'3 rmles of the shorelme)

- Fugmve emissions or reactive organic compound emissions that are displaced into
the atmosphere from the supply boats or LNG tankers while the vessel is (n
docked at the stationary source/floating storage and regasification unit or (2)
operating in California coastal waters adjacentto the District. (Example: if il
tankers open up the lids to their oil tanks, the air which is “burped” out as aresult:
would include fugitive emissions or reactive organic compound emissions that
would be displaced into the atmosphere and subject to offsets.)’
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. In preparing an offset package, BHP should include offsets for the above-listed vessel emisims.

Whether-Rule 26 is vco_n's'istent with the Cledﬁ Air Act.
EPA’s April 5, 2004, letter found Ventura District rules, including Rule 26, applicable to
the Cabrillo Port. Rule 26 has been approved by EPA into the Ventura District portion of the

California SIP, as the applicable NSR rule. Rule 26 is consistent with the provisions of the Clean
. Air Act. , o . :

Hollister & Brace cite to NRDC v. USEPA, 725 F.2d 761 (D.C. Cir. 1984) to argue hat
EPA cannot require consideration of the transit emissions from marine vessels when issuing
permits for associated onshore facilities, as the effect of this decision is that marine vessel
emissions are not subject to mandatory regulation through indirect source review under the (AA.
Hollister & Brace at page 7. We agree that marine vessel transit emissions are not subject to
mandatory regulation through indirect source review mandated to be included in a SIP or FI? by
EPA.'" However, nothing in this court decision bars EPA from implementing and enforcinga
SIP rule in which a state or local air district requires offsets for some of the marine vessel
emissions related to a port. : ' ' ‘

~ Hollister & Brace argue that the CAA precludes EPA involvement in indirect source
review. Hollister & Brace at page 7. The CAA’s requirement is that EPA not mandate inclsion
of an indirect source review program in a SIP or include it in a Federal Implementation Plan
(FIP), except as authorized by Section 110(a)(5)(B). CAA Sectica 1 10(a)(5)(A), 42 U.S.C.
§ 7410.. However, the CAA states “Any State may include in a State implementation plan...any
_ indirect source review program. The Administrator may approve and enforce, as part of an
applicable implementation plan, an indirect source review program which the State chooses lo
- adopt and submit as part of its plan.” CAA Section 110(a)(5)(A)(i), 42 U.S.C. § 7410. EPA’s
review of the port for permitting purposes is not equivalent to mandating inclusion of an indrrect
source review program into a SIP (or including it in a federal implementation plan). In this ase,
we are applying an existing SIP rule, Rule 26, and the CAA states that EPA may approve and
enforce indirect source review programs which the State chooses to adopt and submit.

_ - Hollister & Brace cite to Santa Barbara County APCD v USEPA, 32 F.3rd 1179 (D,
Cir. 1994), to bolster their argument that emissions from vessels involved in transporting cargo,
supplies or personnel to or from a deepwater port facility are excluded from calculations of
emissions from the stationary source. Hollister & Brace at page 6 ‘and 7. Perhaps due to the
brevity of the court opinion, Hollister & Brace mischaracterized this decision. When EPA

"Except as authorized by 110(a)(5)(B), which authorizes EPA to promulgate, implement
and enforce regulations for indirect source review programs which apply only to fedenally
assisted highways, airports, and other major federally assisted indirect sources and federally

“owned or operated indirect sources. Thus, EPA does have certain autharity to promulgate
regulations for indirect sources. 42 U.S.C. § 7410(a)(5)(B). :
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promulgated its OCS regulations in 1991, section 55:2 of the OCS final rule pro_vided that the
only marine vessels which were to be independently considered “OCS sources” - and hence
subject to direct regulation under the final rule — were drill ships. See 56 Fed. _&_g 637744
63777. However, emissions from marine vessels servicing or associated with an OCS source,
including emissians while at the OCS source or en route to or from the OCS source and within
25 miles of the OCS source were included in the definition of “potentlal to emit” of an OC$
source, Id. As aresult, offsets were required for marine vessel emissions when the vessel was en
route to or from the OCS source and within 25 miles of the OCS source. Id. See also 57 Fed.
Reg. 40792 at 4093-94. Santa Barbara APCD was arguing that EPA had authority to directly -
regulate vessels which were on the outer continental shelf as OCS sources, and that the OCSrule
was not sufficient because it only provided for offsets, but not emission controls, to mitigate in-
transit vessel air pollution. See Brief of Petitioner Santa Barbara APCD (filed December 2,
1993) at page 29. EPA was arguing that Congress intended that emissions from marine vessels
in transit be included in the emissions from the associated OCS source. See Brief for the
Respondents filed November 22, 1993, at pages 14-27. The court agreed with EPA that marine
vessels merely traveling over the OCS were not OCS sources. Santa Barbara APCD, 32 F.3d at -
1181. The court did not address EPA’s interpretation that vessel emissions be included in the
calculation of OCS source offsets, as that issue was not raised by petitioners. A full -
understanding of the Santa Barbara APCD case also shows that there is a difference between
including vessel emissions when calculating offsets required from a stationary source and
directly regulating the vessel as an mdependent source. :

Santa Barbara APCD was also disputing EPA’s creation of three zones for the pu:pose of
calculating the necessary amount of offsets. EPA declined to implement the Santa Barbara offset
standards because straight application of the distance penalties in the Santa Barbara rule would

~create adisincentive for an OCS source to obtain offsets onshore. As Hollister & Brace point -
out, the court struck down this attempt by EPA to soflen the xmpact of apply Ing an onshore offset
rule to a source located on the OCS. The court stated:

The statute does not speak of affording similar regulatory treatment;

instead, it expllcnly calls on the agency to promulgate the same offset

“requirements... as would be applicable if the source were located in the

corresponding onshore area.”...While Congress’s intent may have been

misguided, we think it was clear and thus the agency is bound to gne it

effect.”. : »

Id., 32 F.3rd at1182. The court vacated EPA’s regulations which allowed offsets from zones 2
and 3 to be obtined without distange penalties. When Congress says to apply the laws of the

~onshore area to a stationary source on the OCS, EPA cannot change the offset rules in a. w ay that
deviates from the relevant statutory language. 1t is for precisely this reason that we have
attempted in the case of this proposed deepwater portto gather the necessary information to’
determine how the relevant statutory language of the DPA and CAA should be applied in this
case.
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Ca[xforma Treatment of Onshore LNG Port facility :

- Ventura's interpretation of Rule 26 does not impose substantially greater burdens onm
offshore facility than on a similarly situated onshore facility. An application for an air permit has
been submitted to South Coast Air Quality Management District (“South Coast™) for a LNG port
facility at Long Beach (the proposed “Long Beach facility”). The Long Beach facility is nota

" deepwater port, but an onshore facility. The rule being applied to the Long Beach facility is
different than Ventura Rule 26 because the California SIP has different rules applicable in South
Coast.  The South Coast NSR Regulation 13, at rule at 1306(g), does have a ‘comparable (butnot
1dentxcal) requirement to include as emissions from the stationary source certain emissions fiom
marine vessels, although-the mechanism for this requirement is different. The South CoastRule
does not define the facility to include emissions from associated vessels. See South Coast Rule
1302(m). Vessels are clearly mobile sources.. See South Coast Rule 1302(q). However, South
Coast Rule 1306(g) states “The following mobile source emission increases or decreases directly
associated with the subject sources shall be accumulated: (1) Emissions from in-plant vehicles;
and (2) All emissions from ships during the loading or unloading of cargo and while at berth
where the cargo is loaded or unloaded; and (3) Nonpropulsion ship emissions within Coastal
Waters under District jurisdiction.”  This South Coast rule is being applied to the proposed
Long Beach facility. The offset analysis done for the Long Beach facility includes emissions -
from water heaters, hoteling, and non-propulsion emissions of associated: shlppmg South Coast

_ excludes all emissions from ships arising from propulsxon of the shxp

Because EPA has made a determination that the Ventura. Dlstnct rules apply, the South
Coast rule does not apply to the proposed Cabrillo port. However, the intent of Congress in’
enacting the DPA was to allow state environmental laws which applied to onshore facilitiesto
also apply to offshore facilities. See Senate Report 93-1217 reprinted in 1974 U.S.C.C.AN.
7529, 7584."" In considering whether requiring the offsets of Rule 26 would be consistent with
the DPA, we have considered the treatment of the Long Beach facility. There are differencesin
how the South Coast and Ventura Rules treat vessel emissions when calculating the required
offsets, but Ventura's interpretation of Rule 26 does not impose substantlally greater burdenson
an offshore facility than on a similarly situated onshore facxhty :

Whether Rule 26 is consistent with the DPA. -

‘Having concluded that Rule 26 is consistent with the Clean Air Act, we tum to wheter
Rule 26 is consistent with the Deepwater Port Act. Hollister & Brace. argue that the DPA does
not require or permit the attribution to Cabrillo Port of emissions from marine vessels when those
vessels are in transit to or from the port or when such vessels are “hoteling.” We believe that this

" "In the discussion of Section 19, relationship to other laws, Senate Report 93-1217 states
that the provision applying the laws of the nearest adjacent coastal state “also prevents the
Deepwater Port Act from relieving, exempting or immunizing any person from requirements
imposed by state or local law or regulation. In addition, States are not precluded from imposing
more strmgent environmental or safety regulations.”
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argument is largely moot in this case, as Rule 26 (as ibterpreted by Ventura District) does not
require offsets for hoteling emissions or combustion emissions (which include both propulsion
-and hoteling emissions) from vessels which are further than three miles from shore.

Rule 26 does require offsets for emissions resulting from loading and unloading of
vessels at the sttionary source, and combustion emissions from vessels while such vessels are
operating in District waters (i.e., within 3 miles of the shoreline). Rule 26 also requires offsets.
for fugitive emissions or reactive organic compound emissions that are displaced into the
atmosphere from vessels whether the vessel is docked at the FSRU or operating in Califomis
coastal waters aljacent to the District. We do not believe that these requirements conflict with
~ any part of the DPA. ‘

D. - Attainment/Non-Attainment Classification of OCS

Hollister & Brace argue that Cabrillo Port should not b_e treated as if it were located ina
-non-attainment area, stating that a PSD area is one designated pursuant to CAA § 107 and 40 _
'CFR Part 81 ascither “attainment” or “unclassifiable” for a criteria pollutant. Hollister & Brace

state that the FSRU is situated in an offshore area that has not be designated as “non-attainment”.

However, the offshore area where the FSRU will be located has also not been designated as
“attainment” or “unclassifiable” at 40 CFR Part 81. All parts of the state of California have been
put into attainment, nonattainment, or unclassifiable areas under CAA Section 107(d).. Ventura
County excluding the Channel Islands of Anacapa and San Nicolas Elands is classified as a
severe nonattainment area for the ozone one-hour standard, and a moderate nonattainment area
for the ozone 8-hour standard. All of the Channel Islands, including Anacapa and San Nicolas,
are designated s unclassifiable/attainment for the ozone I-hour and 8-hour standards. Ventura
County and all of the Channel Islands are designated as attainment, unclassifiable, or better than

national standards for SO2, carbon monoxide, PM-10, and NO2. 40 C.F.R. § 81.305. To date,

EPA has not promulgated separate area designations for portions of the outer continental shelf, -

because existing outer continental shelf sources are covered by the OCS Air Regulations. The
DPA requires that EPA apply the law of thé onshore area, to the extent consistent with the DPA
and other federl law. Depending upon the facts of the situation, EPA might determine that it
would be inconsistent with the CAA, or not “applicable” within the meaning of section 1518 of
the DPA, to apply the nonattainment status of the onshore area to a deepwater port at.a greater
distance from shore than the proposed port. In this case, however, treating the source as if it
were located wihin the onshore ozone nonattainment area is not inconsistent with the Clean Air
‘Act.'? T '

"EPA hss included in the EPA-approved California SIP emissions inventories which.
include emissions on the outer continental shelf. See 62 Fed. Reg. 1150, 1173 (Ventura District
1990 base year inventory included OCS emissions, despite Ventura District argument that OCS
ernissions were outside the District's nonattainment area, because CARB had not requested
exclusion of OCS emissions, and the totals were consistent with the California SIP submittal),
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E. Federal ConformithDete‘rmination

Hollister & Brace also raise the issue of the federal conformity rule (40 C.F.R. Part §l,
subpart W). The purpose of the federal conformity rule is to implement CAA section 176(c) (42
U.S.C. § 7506(c)), which requires that all Federal actions conform to an applicable
" implementation plan. 58 Fed. ‘Reg. 63214. In this case, the applicable implementation plan
would be the Ventura District portion of the California SIP, and Ventura District Rule 220
~simply adopts by reference the provisions of 40 C.F.R. Part 51, Subpart W.

We agree that no conformity determination is required for the portion of the project
which is covered by a preconstruction permit issued by EPA. EPA would be issuing a
_ preconstruction permit for the FSRU, to be located outside of state territorial waters. Howerer,
the portion of the project which is covered by a preconstruction permit issued by EPA is notthe
entire Cabrillo Port project. A joint NEPA and CEQA (Califomia Environmental Quality
Analysis) is being prepared for this project, and both NEPA and CEQA will address conformity.

We would be happy to discuss the issues which might be raised by this conformity
analysis further with BHP and the Coast Guard (as the Coast Guard has the lead responsxbxhty to

conduct the conforrmty analysxs)

L Timeline, Resolution

We will continue to work with BHP to clarify the unresolved issues concerning these

There are also concerns that emissions on the outer continental shelf can be transported and
*contribute to nonattainment onshore. For example, in the context of analyzing direct regulation
of new marine diesel engines used primarily for propulsion power on ocean-going marine vessels
such as container ships, tankers, bulk carriers, and cruise ships with per-cylinder displacement of
30 liters or more that are installed on vessels ﬂagged or registered in the United States

- (“Category 3" marine diesel engines), emission inventories were prepared which included

emissions from vessel-traffic within 25 nautical miles of port areas ("in-port emissions”) and

. emissions from vessel traffic outside of port areas but within 175 miles of the coastlme (“non-
port emissions”). See "The Final Regulatory Support Document: Control of Emissions from

‘New Marine Compression-Ignition Engines at or Above 30 Liters per Cylinder" (EPA 420-R-03-

- 004 January 2003). This report included non-port emissions within 175 miles of the coastline in
the inventory estimates on the assumption that emission transport could bring these emissions on
to shore and affect U.S. ambient air quality. Although 175 miles may be considered a ,

‘conservative assumption, the authors considered studies of the outer contmental shelf area off the
coast of Southemn California which concluded that emissions within 60 nautical miles of shore
could make it back to the coast or that the region of *“coastal influence” was perhaps 30 nautical
miles. Id. at2-2. Cabrillo Port would be approx1mately 14 miles offshore.
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offset requirements. Based upon our preliminary analysis, and the clarification providedby .
Ventura District, we suggest that BHP provide an offset package which includes offsets for
~emissions from the FSRU, including emissions resulting from loading and unloading of vesels
at the stationary source, and combustion emissions from vessels while such vessels are openting.
in District waters (i.e., within 3 miles of the shoreline). The offset package should also inclde
offsets for fugitive emissions or reactive organic compound emissions that are dxsplaced info the
atmosphere from vessels whether the vessel is docked at the FSRU or operating in Califomi
coastal waters adjacent to the District (to the extent such emissions could occur with LNG
tankers and the other vessels associated with the Cabrillo Port). We look forward to receiving
information concerning offsets from BHP so that we can move forward with the air permitting
process.

EPA Region 9 is also ready and willing to work with you, and the relevant state
authorities, to utilize existing flexibility in the applicable law and regulations to allow BHP fobe -
innovative in obtaining the offsets which are required for the project.

Txmzng Once we receive a commitment from BHP to prepare an offset package, BHP
and EPA can work with the Coast Guard to ensure that the NEP A (and CEQA) analysis cango
forward in a way that ensures that adequate information on offsets is available in that analysis.
We will need the offset package itself to proceed with preparation of a draft permit. Upon
receipt of an adequate and complete offset package, the air pemits office will need about two
months to prepare a permit (Authority to Construct). The draft permit would then be published,
- and there is a thirty day period for public comment. After the close of the public comment
period, Region 9 air permits office will respond to comments and finalize the permit. Whena
permit is issued and uncontested, it become effective in thirty days. However, permits can also
be appealed to the Environmental Appeals Board (EAB) within EPA. The EAB would follow its
procedures for determining if any of the issues raised require review or changes_to the perrm't.

Txtle V permit timing: In our May 20 meeting, we discussed the timing of EPA i issuing a
title V operating permit. As we discussed, an operating permit can be issued at the same time as
a preconstruction permit, or separately.. Because operating permits have annual requirements
(such as payment of fees and certification of compliance) which might not make sense if there is
_ a significant lag time between issuance of a preconstruction permit and final construction and
operation of a facility, the operating permit application is often submitted later and the opemtmg
permit issued after operations have begun. Operating permits contain the requxrements found in
the preconstruction permit (and any other applicable requirements and title V requirements such’
- as monitoring, recordkeeping and reporting requirements), but operating permits must be
renewed everyfive years. Region 9 has been proceeding with the understanding'that the air

pemit application is a preconstruction permit, and that an operating permit will be issued -
separately [f BHP would prefer that EPA issue an operating permit at the same time that we
issue a preconstruction permit, BHP should clearly state that desire to us, and submit an ,
operating permit application. If we do not receive an operating permit application, we shall
proceed with our original plan to issue the preconstruction permit initially, and expect BHP to
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:apply for an operating permit pursuant to the timeframe set forth at 42 U.S.C.-§7661b(c) and40
C.F.R. § 71.5(a)(1). . _ A 3

CONCLUSION

Based on the above reasons, we conclude that Ventura District Rule 26 applies. Weuwre
requesting that you supplement the December 2003 air permit application to include the
requirements of District rules, specifically NSR Rule 26. ‘Thank you for your patience in this
matter. These difficult issues.of first impression require time to gather and analyze the relevant
information, including the letter from Hollister & Brace in which BHP expresses its views, md
time for EPA to coordinate with various affected programs in EPA and other federal agencies. I
assure you that EPA Region 9 will give fair and timely consideration to BHP’s permit '

-applications. If you have any questions concerning this letter, or the review of your application,

- please call Nahid Zoueshtiagh at (415) 972-3978 or Margaret Alkon at (415) 972-3890.

'Sincene ly,

"Gerardo C. Rios
Chief, Permits Office
Air Division

Dist‘ributikon via email:

Mark Prescott, US Coast.Guard
Frank Esposito, US Coast Guard
Francis Mardula, MARAD = -~
Karl Krause, Ventura County APCD
Kerby Zozula, Ventura County APCD
Robert Kwong, Ventura APCD
Mohsen Nazemi, South Coast AQMD
Ron Tan, Santa Barbara APCD
Kevin Wright, Entrix, Inc.
Tom Umenhofer, Entrix, Inc.
- Jeff Cohen, White House Energy Task Force
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